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Silence of Survivors and the Proof Crisis in Sexual Assault Cases under International
Criminal Law

Abstract

Sexual assault is a grave violation of human rights often occurring in zones of armed conflict.
Proving such crimes in international courts, particularly the International Criminal Court (ICC),
presents unique challenges. A primary obstacle facing prosecutors is "survivor silence”. This
article, focusing on the role of international tribunals and proof standards within international
criminal law, offers an in-depth analysis of the crisis of proving sexual assault from the
perspective of survivor silence. Its central aim critiques the court's heavy reliance on direct and
immediate victim narratives and advocates for a more gender-sensitive approach to overcome
existing biases and inconsistencies within the evidentiary process. Survivor silence refers to
instances where individuals who have experienced sexual assault choose not to publicly disclose
their experiences due to psychological, social, or cultural factors. This silence can occur before,
during, or after the crime itself. Misinterpreting this silence as evidence of lack of consent or
denial of the crime has led to significant issues in legal proceedings. While traditional practices
heavily weigh direct and immediate victim accounts as sole admissible evidence, these
approaches rarely account for complexities faced by survivors of sexual violence. Studies reveal
that women and girls, constituting the majority of sexual assault victims, are less likely to report
due to societal norms and cultural pressures. Additionally, derogatory judgments against
complainants create further barriers to justice. The traumatic impacts stemming from sexual
assault can lead to anxiety disorders, depression, and other mental health concerns making
accurate retelling challenging. Adoption of a Gender-Sensitive Approach: Implementing
methods that consider gender differences and cultural variations in how survivors may react to
sexual assault. Training legal professionals to assess claims with context in mind is crucial.
Utilization of Alternative Methods: Structured interviews, cognitive behavioral therapy (CBT),
and medical record analyses can facilitate the gathering of more precise information from
victims. Ensuring Adequate Support: Ensuring complete safety and welfare for victims
throughout judicial processes is essential. Counseling services, legal aid, and support groups
should be readily available. Overcoming the proof crisis in cases of sexual assault requires
fundamental reevaluation of traditional practices and excessive reliance on direct victim
testimonies. Recognizing the phenomenon of survivor silence and embracing a gender-sensitive
approach are pivotal steps towards delivering just and effective justice for all victims of sexual
assault.

Keywords: Sexual Assault, International Criminal Law, Survivor Silence, International
Criminal Court (ICC), Proof Crisis, Consent.
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